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Introduction
Organization for Economic Cooperation and 
Development (“OECD”)  BEPS Action Plan – key themes

Digital business

Widening the tax base
Interest expense

Taxable presence

Profit allocation
• Intangibles
• Methods

Compliance

Transfer pricing 
documentation

Enforcement
Disclosure obligations
GAAR
Mutual agreement
Harmful tax practices
Data collection

Coherence          Restoring international standards         Transparency and certainty
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Introduction
Timeline

• Digital economy 
• Hybrid mismatches 
• Treaty abuse 
• Transfer pricing 

documentation 
• Transfer pricing of 

intangibles (1) 
• Preferential tax 

regimes 
• Multilateral 

convention (1) 

• CFC rules 
• Permanent 

establishments 
• Transfer pricing of 

intangibles (2), risks 
and capital, other 

• Disclosure of 
aggressive tax 
planning 

• Dispute resolution
• Interest restrictions
• Data collection and 

analysis measuring 
BEPS 

• Interest deductions
• Harmful tax 

practices 
• Multilateral 

instrument (2) to 
address BEPS 

September 
2014

September 
2015

December 
2015
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Hybrid financing 
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Hybrid instrument

Hybrid
Instrument

Foreign Co

• Foreign Co views payments on hybrid 
instruments as participation exemption 
qualifying dividends

Foreign 
Subs

• Subs treat payments on Hybrid 
instruments as tax deductible payments

Potential Global Tax Reform Impact
Timing 

of 
Change

Recommended
Action

Non-EU/EU
Hybrids

Possible loss of Foreign sub interest 
deduction

Monitor 
developments

BEPS challenges to availability of 
treaty relief

Monitor 
developments

EU/EU 
Hybrids

The payment could be deemed taxable 
at the level of the Holder

Begin design and 
flexibility analysis

BEPS challenges to availability of 
treaty relief

Monitor 
developments

Mid
Term

Mid
Term

Short 
Term

Short 
Term
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Foreign Co
(Lux)

Foreign
Sub

US
Branch

• Monitor treaty 
qualifications based 
on BEPS Proposals 
for interest paid to 
foreign branch
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Luxembourg US Finance Branch I

Debt



Foreign Co
(Lux)

Foreign
Sub

Debt

US
Branch

Debt

Lux Finance
Company

Luxembourg US Finance Branch II

8© 2015. For information, contact Deloitte Touche Tohmatsu Limited.

• Monitor treaty 
qualifications based 
on BEPS Proposals 
for interest paid to 
foreign branch



Foreign Co
(Lux)

• Contribute Foreign Sub and Hybrid 
instrument to NOL Company for equity

• Rely on historic NOLs to offset future 
interest income on new note with 
Foreign Sub

• Consider US GAAP issues associated 
with any VA release related to NOLsForeign

Sub
2. Refinance 

Hybrid
with debt

Lux NOL
Company

1. Contribute
Foreign Sub
and Hybrid
instrument
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Treasury Company 

Hybrid instrument

Treasury
Company

• Foreign Co views payments on hybrid 
instruments as participation exemption 
qualifying dividends

Excess Cash
Sub

Potential global tax reform impact Timing of 
change

Recommended
action

Possible loss of deduction at Treasury
Company for hybrid payment Monitor developments

Possible loss of deduction at Borrowing Sub 
for imported mismatch Monitor developments

BEPS challenges to availability of treaty relief 
(for Treasury and Parent Company 
qualification)

Monitor developments

Parent
Company

Borrowing 
Sub

Borrowing 
Sub

Excess Cash
Sub

Demand noteDemand note

Demand note Long term note

• Treasury Company offsets interest 
income on short term and long term notes 
with deductions from Hybrid instrument 
and demand notes
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Supply Chain
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Commissionaire

USP

POC
• Sells products in its own name for the account 

of the POC 
• The risks and benefits of the sale (and the 

profit) rest with the principal
• Receives a commission

Customer

Undisclosed
legal 

title sale

Commission

• Earns income on sales to customers less 
commission

• Holds legal title to goods until they pass to 
customers (typically located outside POC’s 
country of incorporation)

Potential global tax reform impact Timing of 
change

Recommended
action

BEPS changes to PE definition
resulting in PE for POC Feasibility study

Increased scrutiny of TP policies and 
POC return

Monitor 
developments

Risks
• Price risk
• Volume risk
• Inventory risk
• Credit risk
• Marketing 

intangibles
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Limited Risk Distributor (LRD)

USP

POC

Inventory
Holding

LRD
• Inventory Holding LRD takes title to goods as soon 

as they enter Inventory Holding LRD jurisdiction
• Inventory Holding LRD will now hold stock in its 

country in order to satisfy future orders, increased 
importance of forecasting

• Inventory Holding LRD earns a lower profit than a 
full distributor, consistent with its reduced functions 
and risks

• Determine if there is a limit on the inventory the 
LRD can hold .  If so, where will additional 
manufactured products go?

• Monitor potential 987 exposure on Inventory 
Holding LRD

Customer

Inventory
sale

• Legal title will transfer from POC to Inventory holding 
LRD and then to Customer

Inventory
sale

Inventory holding 
LRD agreement

Risks
• Price risk
• Volume risk
• Credit risk
• Marketing 

intangibles

Risks
• Inventory risk

*Note: Consider changes to existing 
“Flash Title” LRD structures as well, in
order to minimize POC ownership of 
Inventory outside of its country of residence
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Tolling 

USP

POC

Toll
Manufacturer

• Toll manufacturer converts raw 
materials belonging to POC into 
finished goods; never takes legal 
ownership

• Earns a lower remuneration than a 
full-risk or contract manufacturerSupplier

Raw material 
legal title

• Purchases raw materials from 
supplier

• Holds legal title to all raw materials, 
in-process goods, and finished 
goods located in toll manufacturer’s 
country

Toll 
manufacturing 

services

Potential Global Tax Reform Impact Timing of 
Change

Recommended
Action

BEPS changes to PE definitions –
resulting in PE of POC Feasibility study

Increased scrutiny of TP policies and 
POC return

Monitor 
developments

Risks
• Inventory risk
• Warranty risk
• Intangibles
• Working capital

Risks
• Capital 
• Conversion costs

Services 
fee
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Contract Manufacturing

USP

POC

Contract
Manufacturer

• Contract Manufacturer holds legal title 
to raw materials and work-in-process 
inventory, earns additional margin 
compared to toll manufacturer.

Supplier

Raw material 
legal title

• POC to only take title to Finished goods 
upon completion of manufacturing 
process 

Finished goods

Risks
• Warranty risk
• Intangibles
• Working capital

Risks
• Capital 
• Inventory risk
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Intellectual Property (IP)
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Action 8 focuses on limiting the potential BEPS that can result from 
moving intangibles among group members, by specifically

• Adopting a broad and clearly delineated definition of intangibles

• Ensuring that profits associated with the transfer and use of intangibles 
are appropriately allocated in accordance with (rather than divorced 
from) value creation

• Developing transfer pricing rules or special measures for transfers of 
hard-to-value intangibles

• Updating the guidance on cost contribution arrangements

Action 8: Transfer Pricing Aspects of Intangibles
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• If legal owner does not control or perform functions related to development, 
enhancement, maintenance, protection or exploitation legal owner will not be 
entitled to ongoing benefit attributable to outsourced functions 

• Certain important functions have special significance for allocation of returns 
from intangibles.  While identification of important functions in each case will 
depend on specific facts and circumstances, important functions may include 
(per Action 8: 2014 Deliverable, ¶ 6.56.)
− Design and control of research and marketing programs
− Direction of and establishing priorities for creative undertakings including 

determining the course for blue sky research
− Control over strategic decisions regarding development programs
− Management and control of budgets
− Defense and protection of intangibles
− Quality control over functions performed by independent or associated 

enterprises

Returns from intangibles and methodology
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Non-resident Irish (NRI) Company

USP

Irish POC

Royalty NRI Co

Payment
for 

R&D
services

• Deductible royalty 
payment to NRI

• Irish Op Co has 
operating business 

• NRI formed under the laws of Ireland, 
but managed and controlled from 
Bermuda 

• Royalty income not subject to tax in 
Ireland or Bermuda

• NRI has minimum necessary 
substance to oversee management of 
IP portfolio

Potential global tax reform impact Timing of 
change Recommended action

Denial of deduction for royalties paid to NRI 
Company Monitor proposals

Focus on transfer pricing of Irish Operating 
Company putting additional pressure on 
profitability/return  

Monitor proposals
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Long
Term



On-shore Irish IP

USP

Irish POC

Sell IP

• NRI sells IP to Irish Op Co 
in exchange for debt

• Interest expense
• Amortization for purchased IP 

NoteIrish POC performs functions, 
related to IP, including
• Design and control of research
• Strategic decisions regarding 

development
• Budget control
• Defense and protection
• Quality control
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Swiss/Bermuda IP branch

USP

Royalty

Bermuda Payment
for 

R&D
services

• Royalty income on group 
IP licensed to  
Switzerland and other 
affiliates

• Bermuda contracts with 
USP and Switzerland to 
provide contract R&D

• Switzerland provides a full 
branch exemption for 
Bermuda profits 

• Royalties paid by 
Switzerland are deductible 

Potential global tax reform impact Timing of change Recommended action

Denial of deduction for royalties paid to Bermuda 
Company Monitor proposals

Focus on transfer pricing of Switzerland company 
putting additional pressure on profitability/return  

Monitor proposals

Attribute beneficial ownership of group IP to 
Switzerland given important functions provided by 
Switzerland or increase the TP for R&D services

Monitor proposals
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Term



Dutch CV BV

Potential global tax reform impact Timing of 
change

Recommended 
action

Denial of deduction for royalties paid to CV Company Monitor proposals

Focus on transfer pricing of BV Company putting additional 
pressure on profitability/return  Monitor proposals

Attribute beneficial ownership of group IP to BV given important 
functions provided by BV or increase the TP for R&D services

Monitor proposals

USP

Royalty 
paymentsCV

Sales Co

Toll/Contract 
manufacturing 

• Purchases goods from BV 
for sale to local customers

Finished Goods

• Acts as the principal company 
of the structure

• Royalty payments to CV are 
deductible to offset profits 
earned as principal company

• Netherlands does not tax royalty 
income of CV

• USP views CV as a corporation and 
does not currently tax income

BV
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Term

Long
Term

Long
Term

Manufacturer



CV sells IP to BV 

USP

Sales Co

Toll/Contract 
manufacturing 

Finished
goods

Amortization of IP (step 
up in base)
IP box regime
Interest deductions

BV

CV

Sell IP

BV performs functions, related to IP, 
including
• Design and control of research
• Strategic decisions regarding 

development
• Budget control
• Defense and protection
• Quality control
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Looking ahead
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Looking ahead

– January-March 2015‏
Public Open days

– September 2015‏
Committee on Fiscal 
Affairs meets to approve 
Actions

– ?September 2015‏
G20 Finance Ministers 
meeting

– December 2015‏
Final actions

– End 2015‏ Conference 
called on Multilateral 
Convention 

– Spring 2016‏ Release 
of updated OECD 
Transfer Pricing 
guidelines, including 
Chapter V 
(documentation) and 
Chapter VI (intangibles)

2016‏ – Release of 
updated model treaty

 Countries ??2016-2018‏
implement agreed actions

2020‏ – Review of country 
by country reporting

 Continuing role of‏
expanded OECD?
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Response to current 
proposals
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Approach

IDENTIFY MEASURE PRIORITIZE COMMUNICATE

Transfer Pricing 
work flow

• Interview tax team to 
understand current TP 
information gathering 
processes

• Gather key CbC data 
from existing financial 
systems to identify 
potential CbC reporting 
challenges

• Analyze current 
financial systems 
readiness to 
satisfy proposed 
CbC reporting 
requirements

• Summarize CbC 
reporting results to 
identify outliers

• Perform GAP analysis 
of current functionality 
compared to future TP 
data needs and 
prioritize action items

• Tier outlier results 
based on potential risk 
to consider updates to 
current TP policies or 
further factual 
development to 
support existing CbC 
metrics

• Utilize initial analysis to 
communicate additional 
requirements of existing 
financial system from a 
data availability 
standpoint

• Summarize key 
challenges to current 
transfer pricing policies 
that could be highlighted 
as a result of additional 
TP disclosures

Cross-border 
structural review

• Interview Tax Department 
index current cross 
border planning 
structures/initiatives and 
identify those potentially 
impacted by reforms

• Review financial data 
associated with 
(Financing, IP, PE, and 
other) structures to 
inventory structures 
potentially impacted by 
reforms

• Quantify potential 
ETR impact of 
proposed and 
anticipated tax 
reform initiatives 
(unilateral, OECD, 
etc.)

• Develop 
alternative 
structures and 
quantify potential 
tax impacts

• Identify any 
alternatives that 
should be pursued 
prior to enactment of 
anticipated reforms

• Tier potentially 
impacted structures 
based on projected 
reform impact 
magnitude and timing 
(short, middle, and 
long term)

• Utilize DGS to illustrate 
potential ETR impact of 
Global Tax Reform and 
any alternatives

• Educate key 
stakeholders (corporate 
management, audit 
committee, etc.) around 
potential impacts of 
Global Tax Reform 
along with potential 
alternatives
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Sample Dashboard

P
o
t
e
n
t
i
a
l

C
h
a
n
g
e
s

Work stream Potential challenges Estimated 
change timing Amount at risk

1 Transfer Pricing/Country-
by-country reporting

• Increased volume and depth of TP documentation
• Greater transparency leading to targeting of 

apparent TP inconsistences N/A

2 French Commissionaire
• PE of principal operating company in France
• Additional pressure on existing TP policies and 

supporting return of POC
$1,500,000

3
Luxembourg holding and 
financing company 
structure

• Elimination of U.S. basis repatriation strategies 
• Denial of deductions for payments on hybrid 

instruments
• Impact to interest netting calculation based on Lux 

changes to hybrid instrument

Return
of basis

Hybrid 
instrument

$2,000,000

4 UK financing structure
• Denial of deductions for interest paid on hybrid 

entity financing structure
• Denial of Treaty benefits for reduced withholding 

tax on hybrid financing arrangements

$1,000,000

5 NRI IP company • Denial of deductions for royalty payments to NRI 
Company

$3,000,000

Short 
Term

Short Term Mid Term Long Term

Long
Term

Short
Term

Mid
Term

Short 
Term

Long
Term
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Areas of focus

Compliance

• Country-by-country 
reporting

Prevent treaty abuse

• Back-to-back financing 
structures

• Companies with limited 
substance

• Third country branch 
structures

Operating model

• Hybrid entity POC (limited/no 
substance)
− UK LLP structures
− CBT structures
− Canada LP structures
− CV/BV structures

• Base eroded POC
− See finance and royalty structures 

on following page
• PE risks
− Commissionaires
− LRDs (flash title)
− Tollers

Po
te

nt
ia

l C
ha

ng
es
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Areas of focus (cont’d)

• IP structures
− NRI IP Co
− CV IP Co
− UK Rev. Hybrid IP Co

• Hybrids instruments
− Lux CPECs
− Australian MRPS
− Belgium PPL
− Canada note/FSA
− U.S. repo structures

Financing/Royalties

• Hybrid entities (RH and DRE 
structures)
− Lux SCS finance structures
− Netherlands CV/BV finance structures
− China CBT structures
− UK LLP financing structures
− US LLC financing structures
− UK tower outbound structures
− UK tower inbound structures
− UK DRE structures
− Canada LP structures
− US LLC financing branch structures

Po
te

nt
ia

l C
ha

ng
es
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• Consider need for 10-K risk disclosure

• Impact on changes to or establishment of Fin 48 reserves

• Change in plans or ability to use deferred tax assets

• BEPS concerns may lead to transfers of IP between group entities –
impact on pending changes in ARB 51/9(e)

BEPS ASC 740 considerations
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Please remember 
to complete your 

evaluation
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This presentation contains general information only and Deloitte is not, by 
means of this presentation, rendering accounting, business, financial, 
investment, legal, tax, or other professional advice or services. This 
presentation is not a substitute for such professional advice or services, 
nor should it be used as a basis for any decision or action that may affect 
your business. Before making any decision or taking any action that may 
affect your business, you should consult a qualified professional advisor. 
Deloitte, its affiliates and related entities, shall not be responsible for any 
loss sustained by any person who relies on this presentation.
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